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- ENTERED
Office of Proceedings

Norfolk Southern Corporation MAR & ' 2008
Law Department
Three Commercial Place Partof
Norfolk, Virginia 23510-9241 Publfc Record

James R Paschall
writer's Direct Dial Number Senior General Attorn

(757)629-2759
fax (757) 533-4872

March 20,

via fax (202) 245-0454 and DHL Express

Ms Anne K Quinlan, Acting Secretary
Surface Transportation Board
395 E Street SW.
Washington, DC 20024

Re STB Finance Docket No 35067, Norfolk Southern Railway Company -
Trackage Rights Exemption - Commonwealth Railway Incorporated
Submission of Final Versions of Trackage Rights Agreement

Dear Ms Quinlan:

Attached via fax is a copy of the final redacted public version of the Trackage
Rights Agreement previously submitted by Norfolk Southern Railway Company in the
subject proceeding in draft form In line with the submitted draft public version, the final
public version also has commercially sensitive and confidential information redacted
The Board served a protective order applicable to the draft and final versions of the
agreement in this proceeding on August 27,2007

Enclosed via DHL Express is an ongmal and ten copies of the final redacted
public version of the Trackage Rights Agreement previously submitted in draft form in
the subject proceeding and, in a separate envelope, under seal pursuant to the
protective order served August 27, 2007, is an original and ten copies of the entire
highly confidential version of the Trackage Rights Agreement previously submitted
under seal in draft form

The final version of the Trackage Rights Agreement, which was the subject of the
Board's notice of exemption served August 17,2007 in this proceeding, was executed
on Monday last week NSR has not yet operated over the subject trackage under the
Trackage Rights Agreement

If you have any questions concerning this matter, please call me at the above
number

Operating Subsidiary Norfolk Southern Railway Company



Ms Anne K Quinlan, Secretary
STB Finance Docket No 35067
March 20,2008
Page 2 of 2

Very truly yours,

il-a.
James R Paschall

Enclosures

cc Eric M. Hocky, Esq
Gollatz, Griffin & Ewing
Four Penn Center
Suite 200
1600 John F. Kennedy Blvd.
Philadelphia, PA 19103-2808

Virginia Department of Rail and Public Transportation
P. O. Box 590
Richmond, VA 23218-0590
Attention. Kevin B Page, Director of Rail Transportation



FINAL: COMMERCIALLY SENSITIVE AND CONFIDENTIAL MATTER REDACTED

TRACKAGE RIGHTS AGREEMENT

THIS TRACKAGE RIGHTS AGREEMENT (hereinafter referred to as "Agreement")
made this 30 day of January, 2008. by and between COMMONWEALTH RAILWAY
INCORPORATED a Virginia corporation (hereinafter referred to as "CWRV or "Owner")
and NORFOLK SOUTHERN RAILWAY COMPANY a Virginia corporation (hereinafter
referred to as "NSR" or "USER"),

WITNESSETH

WHEREAS. NSR entered into a Lease Agreement dated August 23,1989. whereby,
among other things, NSR leased a portion of its West Norfolk Branch of railroad between
Milepost F-4 00 at Churchland. City of Chesapeake. Virginia, and Milepost F-16 50 at
Suffolk. Virginia (hereinafter referred to as "Leased Property") to CWRY for continued
operation of rail services, and

WHEREAS, NSR also granted to CWRY, the exclusive option to purchase the
Leased Property; and

WHEREAS, CWRY has exercised its exclusive option to purchase the Leased
Property,

WHEREAS, CWRY is willing to allow NSR the right to use the Subject Trackage, as
that term is defined below, on the terms and conditions hereinafter set forth, and

WHEREAS, CWRY is also granting CSX Transportation, Inc ("CSXT") equal access
to use the Subject Trackage,

NOW, THEREFORE, the parties agree as follows.

Section 1. GRANT OF TRACKAGE RIGHTS

(A) Subject to the terms and conditions herein provided, Owner hereby grants
to User the right to operate its trams, locomotives, cars and equipment with
its own crews, in its own account over the segment of Owner's railroad from
Milepost F-9 90 near Churchland, VA and Milepost F-16 50 near Suffolk,
VA, a distance of approximately 6 60 miles as illustrated on the map
attached hereto, made a part hereof and marked Exhibit "I" (hereinafter
referred to as the "Subject Trackage") The Subject Trackage shall be used
for the purpose of accessing Owner's Marshalling Yard and related mainline
trackage which are designated as "Interchange Tracks" in a separate
Interchange Agreement of even date hereto between Owner and User



(B) User's access to the Subject Trackage and the Marshalling Yard shall be
equal to the access provided to any other carner[s] connecting with Owner's
line.

Section 2. USE OF SUBJECT TRACKAGE

(A) User's use of the Subject Trackage shall be in common with Owner and any
other user of the Subject Trackage, and Owner's right to use the Subject
Trackage shall not be diminished by this Agreement Owner shall retain the
exclusive right to grant to other persons rights of any nature in the Subject
Trackage, subject to the provisions of Section 1 (B).

(B) Except as may otherwise be provided by this Agreement or the
aforementioned Interchange Agreement, User shall not use any part of the
Subject Trackage for the purpose of switching, storage or servicing cars or
equipment, or the making or breaking up of trains, except that nothing
contained herein, upon prior approval of Owner, shall preclude the
emergency use by User of such auxiliary tracks as may be designated by
Owner for such purposes

(C) Owner shall have exclusive control of the management and operation of the
Subject Trackac

User shall not have any claim
against Owner for liability account of loss or damage of any kind in the event
the use of the Subject Trackage by User is interrupted or delayed at any time
from any cause.

(D) User may not grant rights of any nature on the Subject Trackage to other
parties, or use the nghts to haul traffic in the account of any other carrier

(E) User shall have the right to operate in either direction of the Subject
Trackage

Section 3. RESTRICTION ON USE

The Subject Trackage Rights herein granted are granted for the purpose of
User using Subject Trackage to interchange railcars with Owner at, or in the vicinity of.
Owner's Marshalling Yard in accordance with the aforementioned Interchange Agreement.
Except as provided for in Section 1(B), User shall not perform any local freight service
whatsoever at anv point located on Subject Trackage



Section 4 MISCELLANEOUS SPECIAL PROVISIONS

(A) When operating over the Subject Trackage, User's locomotives and crews
will be equipped to communicate with Owner on radio frequencies normally
used by Owner in directing tram movements (in accordance with Section
10[J]) on the Subject Trackage

(B) Procedures for qualification and occupancy of the Subject Trackage will be
arranged by the local supervision of each earner. All control and usage will
be subject to the approval of Owner's representative or his designee.

(C) Before User enters upon the Subject Trackage with its trains, User must
verify with Owner that User has the ability to make a complete and
continuous, uninterrupted movement over the Subject Trackage and back
onto User's own railroad

Section 5. COMPENSATION

(A) The initial Current Charge to be paid by User for the Subject Trackage Rights
covered bv this Aqreement shall be I

(B)

| The Current Charge shall
be subject to change to reflect any increase or decrease subsequent to the
Effective Date of this Agreement in labor, matenal and other costs, as more
fully set forth below

Owner shall issue a monthly invoice to User which shall include a statement
which shall list the number of cars and the miles operated on the Subject
Trackage, computed in accordance with this Section 5.

(C) The Current Charge set forth in Section 5 (A) hereof shall be revised



Section 6. PAYMENT OF BILLS
j

(A) All payments called for under this Agreement shall be made |
No payments shall be withheld

because of any dispute as to the correctness of items in the bills rendered,
and any discrepancies reconciled between the parties hereto shall be
adjusted in the accounts of a subsequent month. The records of each party
hereto, insofar as they pertain to matters covered by this Agreement, shall be
open at all reasonable times to inspection by the other party for a period of
three (3) years from the date of the billing or other applicable activity

(B) Bills rendered pursuant to the provisions of this Agreement, other than those
provided for in Section 5, shall include direct labor and matenal costs,
together with the surcharges, overhead percentages and equipment rentals
as specified by Owner at the time any work is performed by Owner for User
or shall include actual costs and expenses, upon mutual agreement of the
parties

Section 7. MAINTENANCE OF SUBJECT TRACK

(A) Owner shall maintain, repair and renew the Subject Trackage with its own
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supervision and labor Owner shall keep and maintain the Subject Trackage
in reasonably good condition for the use contemplated, but Owner does not
guarantee the condition of the Subject Trackage or that operations thereover
will not be interrupted Owner will keep the Subject Trackage, including
applicable structures,

|. Owner
will maintain a vertical clearance of at least twenty-three feet (23*) above top-
of-rail throughout the Subject Trackage. Owner shall take reasonable steps
to ensure that any interruptions will be kept to a minimum and shall use
reasonable efforts to avoid such interruptions. User shall not by reason of
failure or neglect on the part of Owner to maintain, repair or renew the
Subject Trackage have or make any claim or demand against Owner or its
parent corporation, subsidiaries or affiliates, or their respective directors,
officers, agents or employees for any injury to or death of any person or
persons whomsoever, or for any damage to or loss or destruction of any
property whatsoever, or for any damages of any nature suffered by User
resulting from any such failure or neglect.

(B) Owner shall perform, at the sole expense of User and within a time penod
that is acceptable to User, such additional maintenance as User may
reasonably require or request on the Subject Trackage and/or Subject Local-
Access Trackage.

Section 8. CONSTRUCTION AND MAINTENANCE OF CONNECTIONS

(A) Existing or proposed connections or facilities, which are jointly used by the
parties hereto or other camer(s) under existing or proposed agreements,
shall be maintained, repaired and renewed by and at the expense of the
party or parties responsible for such maintenance, repair and renewal under
such agreements

(B) If, in the opinion of User, a new or upgraded connection is required at a point
of permitted entry or exit other than the endpomts (other than such
connection ]̂ being handled between Owner and any other camer[s]), or, if
in the opinion of User, other upgrading, including but not limited to switches,
power switches, signals, communications, etc, is required for operational
efficiency, then Owner will, subject to its own operational needs, cooperate
and User will be responsible for funding that construction/upgrading
applicable to User at actual cost or a cost mutually agreed to by Owner and
User. Such construction/upgrading shall be progressed as follows

(i) User or others shall furnish all labor and matenals and shall construct
such portions of the tracks located on the right-of-way of User or others,
which connect the respective lines of the parties hereto and/or other
camer(s).



(n) Owner shall furnish all labor and material and shall construct such
portions of the tracks located on the nght-of-way of Owner, which connect
the respective lines of the parties hereto and/or other carrier(s) Upon
termination of this Agreement, Owner may at its option remove any portion of
the Subject Trackage and appurtenances located on Owner's right-of-way,
constructed as a result of this Article, at the sole cost and expense of User.
The salvage matenal removed shall be released to User or, as otherwise
agreed upon. Owner will credit User the current fair market value for said
salvage

(in) Owner will maintain, repair and renew the constructed/upgraded
portions of the tracks located on the right of way operated by Owner which
connect the respective lines of the parties hereto at the sole cost and
expense of User and/or other carner(s)

Section 9. ADDITIONS. RETIREMENTS AND ALTERATIONS

(A) Owner, from time to time and at its sole cost and expense, may make
changes in, additions and betterment to, or retirements from, the Subject
Trackage as shall, in its judgment, be necessary or desirable for the
economical or safe operation thereof or as shall be required by any law, rule,
regulation, or ordinance promulgated by any governmental body having
jurisdiction Such additions and betterments shall become a part of the
Subject Trackage and such retirements shall be excluded from the Subject
Trackage

(B) If the parties agree that changes in or additions and betterment to the
Subject Trackage, including changes in communication or signal facilities,
are required to accommodate the operations of User and/or other carner(s)
beyond that required by Owner to accommodate its operations. Owner shall
construct the additional or altered facilities and User and/or other camer(s)
shall pay to Owner the cost thereof, including the annual expense of
maintaining, repairing and renewing such additional or altered facilities

Section 10. MANAGEMENT AND OPERATIONS

(A) User shall comply with the provisions of the Federal Locomotive Inspection
Act and the Federal Safety Appliance Act, as amended, and any other
federal and state and local laws, regulations and rules respecting the
operation, condition, inspection and safety of its trams, locomotives, cars and
equipment while such trains, locomotives, cars, and equipment are being
operated over the Subject Trackage User shall indemnify, protect, defend,
and save harmless Owner and its parent corporation, subsidiaries and
affiliates, and all of their respective directors, officers, agents and employees



from and against all fines, penalties and liabilities (including reasonable
attorneys fees and expenses and court and litigation costs) ("Costs")
imposed upon Owner or its parent corporation, subsidiaries or affiliates, or
their respective directors, officers, agents and employees under.such laws,
rules, and regulations by any public authority or court having jurisdiction in
the premises, to the extent such Costs are attributable to the failure of User
to comply with its obligations in this regard.

(B) User in its use of the Subject Trackage shall comply in all respects with the
safety rules, operating rules and other regulations of Owner, and the
movement of User's trains, locomotives, cars, and equipment over the
Subject Trackage shall at all times be subject to the orders of the
transportation officers of Owner. User's trains shall not include locomotives,
cars or equipment which exceed the width, height, weight or other restrictions
or capacities of the Subject Trackage as published in Railway Line
Clearances or as contained herein, and no train shall contain locomotives,
cars or equipment which require speed restrictions or other movement
restrictions below the maximum authorized freight speeds as provided by
Owner's operating rules and regulations or contained herein without the prior
consent of Owner.

(C) User shall make such arrangements with Owner as may be required to have
all of its employees who shall operate its trams, locomotives, cars and
equipment over the Subject Trackage qualified for operation thereover, and
User shall pay to Owner, upon receipt of bills therefor, any cost incurred by
Owner in connection with the qualification of such employees of User, as well
as the cost of pilots furnished by Owner, until such time as such employees
are deemed by the appropnate examining officer of Owner to be properly
qualified for operation as herein contemplated

(D) If any employee of User shall neglect, refuse or fail to abide by Owner's
rules, instructions and restrictions governing the operation on or along
Owner's property, such employee shall, upon written request of Owner, be
prohibited by Owner from working on Owner's property. If any party (CWRY,
for itself and, for the purpose of this Agreement, any other camer[s]) shall
deem it necessary to hold a formal investigation to establish such neglect,
refusal or failure on the part of any employee of User, then upon such notice
presented in writing, User shall promptly hold an investigation in which all
parties concerned shall participate and bear the expense for its officers,
counsel, witnesses and employees. Notice of such investigations to User's
employees shall be given by User's officers, and such investigation shall be
conducted in accordance with the terms and conditions of schedule
agreements between User and its employees. HĴ HĤ HHB

\ upon written request by Owner,
be withdrawn by User from service on Owner's property, and User shall
release and indemnify Owner from and against any and all claims and



expenses because of such withdrawal

(E) Owner shall have the nght to exclude from the Subject Trackage any
employee of User determined by the above, to be in violation of Owner's
rules, regulations, orders, practices, or instructions issued by Owner's
Timetable or otherwise User shall release, indemnify, defend, and save
harmless Owner and its parent corporation, subsidiaries and affiliates, and all
of their respective directors, officers, agents and employees from and against
any and all claims and expenses resulting from such exclusion

(F) The trams, locomotives, cars and equipment of User, Owner, and any other
present or future user of the Subject Trackage or any portion thereof, shall
be operated without prejudice or partiality to any party and in such manner
as will afford the most economical and efficient movement of all traffic.

(G) In the event that a tram of User shall be forced to stop on the Subject
Trackage, due to mechanical failure of User's equipment, or any other cause
not resulting from an accident or derailment, and such tram is unable to
proceed, or if a tram of User fails to maintain the speed required by Owner
on the Subject Trackage, or if in emergencies, crippled or otherwise
defective cars are set out of User's trains on the Subject Trackage, Owner
shall have the option to furnish motive power or such other assistance as
may be necessary to haul, help or push such trains, locomotives or cars, or
to properly move the disabled equipment off the Subject Trackage, and User
shall reimburse Owner for the cost of rendering any such assistance

(H) If it becomes necessary to make repairs to or adjust or transfer the lading of
such crippled or defective cars in order to move them off the Subject
Trackage, such work shall be done by Owner or its agents or contractors
(unless the local operating officers agree for User to perform such work), and
User shall reimburse Owner for the cost thereof

(I) In the event Owner and User agree that Owner should retain employees or
provide additional employees for the sole benefit of User, the parties hereto
shall enter into a separate agreement under which User shall bear all cost
and expense for any such retained or additional employees provided,
including without limitation all cost and expense associated with labor
protective payments which are made by Owner and which would not have
been incurred had the retained or additional employees not been provided

(J)
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Section 11. MILEAGE AND CAR HIRE

All mileage and car hire charges accruing on cars in User's trains on the Subject
Trackage shall be assumed by User and reported and paid by it directly to the owner of
such cars

Section 12. CLEARING OF WRECKS

Whenever User's use of the Subject Trackage requires retailing, wrecking service or
wrecking tram service. Owner or its agent or contractor (unless the local operating officers
agree for User to perform such work) shall perform or provide such service, including the
repair and restoration of roadbed, track and structures. The cost, liability and expense of
the foregoing, including without limitation loss of, damage to, or destruction of any property
whatsoever and injury to and death of any person or persons whomsoever or any damage
to or destruction of the environment whatsoever, including without limitation land, air,
water, wildlife, and vegetation, resulting therefrom, shall be apportioned in accordance with
the provisions of Section 13 hereof All locomotives, cars, and'equipment and salvage
from the same so picked up and removed which is owned by or under the management
and control of or used by User at the time of such wreck, shall be promptly delivered to it

Section 13. LIABILITY
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Section 14. INVESTIGATION

(A) Except as provided in Subsection (B) hereof, all claims, injuries, deaths,
property damages, and losses arising out of or connected with this
Agreement shall be investigated, adjusted, and defended by the party
bearing the liability, cost, and expense therefor under the provisions of
Section 13 of this Agreement.

12



(C) In the event a claim or suit is asserted against CWRY or NSR which is the
other's duty hereunder to investigate, adjust, or defend, then, unless
otherwise agreed, such other party shall, upon request, take over the
investigation, adjustment, and defense of such claim or suit.

(D) All costs and expenses in connection with the investigation, adjustment, and
defense of any claim or suit under Section 13 of this Agreement shall be
included as costs and expenses in applying the liability provisions set forth in
Section 13 of this Agreement, except that salaries or wages of full-time claim
agents, full-time attorneys, and other full-time employees of either party
engaged directly or indirectly in such work shall be borne by such party
Notwithstanding the foregoing, all costs and expenses in connection with the
investigation, adjustment, and defense of any claim or suit covered by
Section 13(K) of this Agreement shall be apportioned and/or borne in
accordance with the AAR Rules and Procedures In the absence of any
governing AAR Rules and Procedures (and the provisions of AAR Freight
Claims Article shall be the final arbitrator of whether any AAR Rules and
Procedures govern), such costs and expenses in connection with the
.investigation, adjustment, and defense of such claims or suits shall be
apportioned as liability for other loss, damage or destruction is otherwise
apportioned under Section 13 of this Agreement

(E) Excluding Cargo Related Claim Liability claims govern by Sections 13(K) and
14(B), neither party shall settle or compromise any claim, demand, suit, or
cause of action for which the other party has any liability under this
Agreement without the concurrence of such othe^artyiftheconsio^rata'i
for such settlement or compromise exceeds H^̂ Î ^̂ H^̂ HHH

(F) It is understood that nothing in this Section 14 shall modify or waive the
conditions, obligations, assumptions, or apportionments provided in Section
13 hereof

Section 15. CLAIMS

(A) The parties shall agree between themselves on the most fair, practical and
efficient arrangements for handling and administering freight loss and
damage claims with the intent that (i) each party shall be responsible for
losses occurring to lading in its possession for the account of such party and
(ii) the parties shall follow relevant AAR rules and formulas in providing for
the allocation of losses which are either of undetermined origin or in cars
handled in interline service by or for the account of the parties

13



(B) Each party shall indemnify and hold harmless the other parties against any
and all costs and payments, including benefits, allowances, and arbitration,
administrative and litigation expenses, arising out of claims or grievances
made by or on behalf of or lawsuits brought by or on behalf of its own
employees or their collective bargaining representatives, either pursuant to
employee protective conditions imposed by a governmental agency upon the
agency's approval or exemption of this Agreement and operations hereunder
or pursuant to a collective bargaining agreement It is the parties' intention
that each party shall bear the full costs of protection of its own employees
under employee protective conditions that may be imposed, and of
grievances filed by its own employees arising under its collective bargaining
agreements with its employees

Section 16. TERM. DEFAULT AND TERMINATION

(A) This Agreement shall become effective (hereinafter referred to as
"Commencement Date") as of the first date signed by both Owner and
User, and if required, following receipt of any regulatory approvals to be
obtained by NSR under Section 17, and following the expiration of any
time penods required by the issuance of labor notices by Owner and/or
User, and shall remain in full force and effect for a penod of ninety-nine
(99) years User shall have the option, of extending this Agreement for
additional terms of 99 years by notice in writing given at least (6) months
prior to the end of the current term The provisions of Section 1 (B) shall
become effective as provided for in that Section.

(B) Termination of this Agreement shall not relieve or release either party
hereto from any obligations assumed or from any liability which may have
ansen or been incurred by such party under the terms of this Agreement
prior to termination thereof

(C) In the event of any substantial failure on the part of User to perform its
obligations provided under the terms of this Trackage Rights Agreement and
its continuance in such default for a period of sixty (60) days after written
notice thereof by certified mail from Owner, Owner shall have the right at its
option, after first giving thirty (30) days written notice thereof by certified mail,
and notwithstanding any waiver by Owner of any prior breach thereof, to
terminate the Agreement The exercise of such right by Owner shall not
impair its nghts under this Agreement or any cause or causes of action it
may have against User for the recovery of damages

(D) The nghts, benefits, duties and obligations running from or to User under this
Agreement shall in all events expire (except liabilities incurred prior to
termination) upon termination of this Agreement.

14



(E) In the event that the conveyance of the Leased Property from NSR to CWRY
is not completed for any reason, this Agreement will still become effective as
provided for in Section 16(A)

Section 17. REGULATORY APPROVAL

The parties agree that this Agreement, or portions of this Agreement, will be
submitted at NSR's sole expense, to the STB for approval CWRY agrees to support
NSR's submission(s) to the STB User shall provide a draft of any filing to CWRY for its
review prior to filing

Section 18. ABANDONMENT OF SUBJECT TRACKAGE

(A) Owner shall have the right, subject to securing any necessary regulatory
approval, to abandon the Subject Trackage. Before filing an application for
regulatory approval of such abandonment. Owner shall give User ninety (90)
days' advance notice in wnting of its intention to do so in order that User may
determine whether it desires to purchase the Subject Trackage

(B) If User desires to purchase the Subject Trackage, it shall submit an offer of
financial assistance under 49 U S.C. Section 10904 Thereafter, the rights
and obligations of the parties in respect to User's acquisition of the Subject
Trackage shall be governed by applicable provisions of the law.

(C) In any one of the circumstances listed below. User shall be deemed to have
determined that it does not desire to purchase the Subject Trackage and that
it desires to discontinue its use thereof:

(i) User fails to submit an offer of financial assistance to purchase the
Subject Trackage within the time prescribed by statute and applicable
regulations, or

(n) User, having made an offer of financial assistance to purchase the
Subject Trackage, but being unable to reach agreement with Owner
as to the sale price, fails within the statutory period to request the
proper regulatory authority to establish the terms and conditions of the
sale, or

(in) User, having requested the proper regulatory authority to establish the
terms and conditions of sale, withdraws its offer of financial
assistance, or

(iv) User, having requested the proper regulatory authority to establish the
terms of the sale, rejects the authority's order establishing said terms
or fails to accept said terms within the time prescribed by said order
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In such event User shall promptly file an application with the proper
regulatory authonty seeking approval of the discontinuance of its operations
over the Subject Trackage If User does not file an application seeking
approval of the discontinuance of User's operations over the Subject
Trackage within ninety (90) days. Owner shall be deemed to have been
given User's power of attorney to take such action on User's behalf.

(D) In the event any application filed by Owner is granted but an application filed
by User under Sub-section (C) above is denied by the proper regulatory
authority, the parties shall cooperate in taking such action as is reasonably
necessary to effect a sale of the Subject Trackage to User (including
securing any necessary regulatory authority) for a pnce consistent with the
principles of 49 U S C. Section 10904

(E) In the event Owner abandons the Subject Trackage (or portion thereof)
under circumstances which (because of changes in the law or otherwise) are
not susceptible of handling under the procedures outlined above, the parties
shall cooperate and take such action as is necessary to assure that User
either promptly terminates its operations over the segment to be abandoned
or purchases said segment at a pnce consistent with the pnnciples of 49
USC. Section 10904 as interpreted on the date of this Agreement.

(F) In the event Owner's application for authonty to abandon is denied. Owner
and/or User will withdraw any apphcation(s) it (they) has (have) filed under
Sub-section (C) above.

(G) Except as otherwise expressly agreed in writing, in the event any actions
taken by the parties under this Article 18 result in an obligation imposed by
any competent authonty on any party hereto to protect the interests of
affected employees, the responsibility for bearing the cost thereof shall be
bome bvthe pai

! which is the
employer of the affected employee or employees, notwithstanding the
manner in which said cost may be apportioned in any order or decision
imposing the protection

Section 19. ARBITRATION

(A) Any irreconcilable dispute arising between the parties hereto with respect to
any of the provisions of this Agreement, except for those provisions relating
to equal access of NS to CWRY, which cannot be settled by the parties
themselves shall be settled through binding arbitration by a sole,
disinterested arbitrator knowledgeable in railroad matters to be selected
jointly by the parties in accordance with the rules of the International Institute
for Conflict Prevention & Resolution ("CPR"). With respect to provisions of
this Agreement relating to equal access of NS to CWRY, if such a dispute
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cannot be settled by the parties themselves, the matter shall be settled
through binding arbitration under the Fast Track Arbitration Rules of CPR, as
modified by the parties as shown in Exhibit 2 In either arbitration situation,
the arbiter shall not have the power to award consequential or punitive
damages or to determine violations of criminal laws or antitrust laws The
decision of the arbitrer shall be final and conclusive upon the parties hereto,
and shall be enforceable in a court of competent jurisdiction Each party to
the arbitration shall pay the compensations, costs, fees and expenses of its
own witnesses, exhibits and counsel. The compensation, costs and
expenses of the arbitrator, if any, shall be borne equally by the parties
hereto.

(B) Pending the award of the arbiter, there shall be no interruption in the
transaction of business under this Agreement, and all payments in respect
thereto shall be made in the same manner as pnor to the ansmg of the dispute
until the matter in dispute shall have been fully determined by arbitration, and
thereupon such payment or restitution shall be made as required by the
decision or award of the arbitrator.

(C) All proceedings, testimony, submissions of the parties and award of the
arbitrator shall be pnvate and confidential between the parties and shall not be
disclosed to another party, except in connection with a judicial action to
enforce, vacate or modify the arbitration award or as required by law, but under
the stnctest confidentiality agreements or protective order the party can obtain.

Section 20. SUCCESSORS AND ASSIGNS

(A) Except as provided herein, neither this Agreement (including the documents
and instruments referred to herein) nor any of the rights, interests or
obligations hereunder, shall be assigned by any party, including by operation
of law, without the pnor wntten consent of the other party(ies), except to a
controlled subsidiary, in the case of CWRY, a controlled subsidiary of its
parent company

(B) Any party without the consent of the other parties may assign all of its rights
and obligations under this Agreement only to any successor in the event of a
merger, consolidation, sale of all or substantially all its assets, if such
assignee executes and delivers to the other party(ies) hereto an agreement
reasonably satisfactory in form and substance to such other party(ies) under
which such assignee, which is reasonably satisfactory to the other party(ies),
assumes and agrees to perform and discharge all the obligations and
liabilities of the assigning party; provided that any such assignment shall not
relieve the assigning party from the performance and discharge of such
obligations and liabilities
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Section 21. NOTICE

Any notice required or permitted to be given by one party to another under this
Agreement shall be deemed given on the date sent by certified mail, or by such other
means as the parties may agree, and shall be addressed as follows*

If to User Vice President, Transportation Operations, and
Vice President, Strategic Planning
NORFOLK SOUTHERN RAILWAY COMPANY
Three Commercial Place
Norfolk, VA 23510-2191

If to Owner President
COMMONWEALTH RAILWAY INCORPORATED
4337 Pablo Oaks Court
Suite 200
Jacksonville, FL 32224

with a copy to
General Counsel
Genesee & Wyoming Inc
66 Field Point Road, 2nd floor
Greenwich, CT 06830

Any party may provide changes in the above addresses to the other parties by personal
service or U S. mail.

Section 22. FORCE MAJEURE

Owner shall not be responsible to User and User shall not be responsible to Owner
for delays or failure to perform under this Agreement if such delays or failure to perform are
covered by circumstances beyond its control, including, but not limited to, Acts of God,
floods, storms, earthquakes, hurricanes, tornadoes, or other severe weather or climatic
conditions, acts of public enemy, war, blockade, insurrection, vandalism or sabotage, fire,
accident, wreck, derailment, washout or explosion, strike, lockout or labor disputes
experienced by the parties hereto, embargoes or AAR service orders, Federal Railroad
Administration (FRA) orders, or governmental laws, orders or regulations

Section 23. CONFIDENTIALITY

During the term of this Agreement and during the three (3) years after termination or
expiration of this Agreement, the terms and provisions of this Agreement and all information
to which access is provided hereunder will be kept confidential and will not be disclosed by
either CWRY or NSR to any party except (i) as required by law or by rule, order or regulation
of any court or regulatory agency with jurisdiction over the

18
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subject matter to this Agreement 00 as may be necessary or appropriate for a party
hereto to enforce its rights under this Agreement, (111) to an Independent consultant who
agrees to be bound by the confidentiality terms hereof, if reasonably requested by the
Commonwealth of Virginia or any other party entitled to equal access to the Subject
Trackage to the extent required to establish ihataccess is equal; (iv) to a parent,
affiliate, subsidiary company or attorney and/or advisors of either party. (<v) to an
auditing firm retained by either party that has provided written assurance to abide by
these confidentiality provisions

Section 24. INDEMNITY COVERAGE

As part of the consideration hereof, each party hereby agrees that each and all of its
indemnity commitments in this Agreement in favor of the other parties shall also extend to
and Indemnify the parent corporation, subsidiaries, affiliates and partnerships of such other
parties, and all of their respective directors, officers, agents, employees and partners

Section 25. GENERAL PROVISIONS

(A) This Agreement and each and every provision hereof are for the exclusive
benefit of the parties hereto and not for the benefit of any other party
Nothing herein contained shall be taken as creating or Increasing any right of
any other party to recover by way of damages or otherwise against any of the
parties hereto.'

(B) This Agreement contains the entire understanding of the parties hereto and
supersedes any and all oral understandings between the parties

(C) No term or provision of this Agreement may be changed, waived, discharged
or terminated except by an instrument In writing and signed by all parties to
this Agreement.

i *
(D) All words, terms and phrases used in this Agreement shall be construed in

accordance with the generally applicable definition or meaning of such words
terms and phrases in the railroad industry.

(E) All Article headings are Inserted for convenience only and shall not affect any
interpretation of this Agreement.

(F) As used in this Agreement, whenever reference is made to the trains,
locomotives, cars or equipment of, or in the account of, one of the parties
hereto (CWRY, for ftserf and, for the purpose of this Agreement, any other
carrierjs]), such expression- means the trains, locomotives, cars and
equipment in the possession of or operated by one of the parties (CWRY,
for itself and, for the purpose of this Agreement, any other camerfs]) and
includes such trains, locomotives, cars and equipment which are owned by,
leased to, or In the account of such party (CWRY, for Itself and, for the

19
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(G)

purpose of this Agreement, any other carriers]). Whenever such
locomotives, cars or equipment are owned or leased by one party to this
Agreement (CWRY. for itself and, for the purpose of this Agreement, any
other carriers]) and are In the possession or account of another party to this
Agreement (CWRY, for itself and, for the purpose of this Agreement, any
other camerjs]), such locomotives, cars and equipment shall be considered
those of the other party under this Agreement (CWRY, for itself and. for the
purpose of this Agreement, any other carrierfs]).

This Agreement is the result of mutual negotiations of the parties hereto;
none of whom shall be considered the drafter for purposes of contract
construction.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed as of the date first above written.

WITNESS

^Lo<5?.(>flvg
COMMONWEALTH RAILWAY
INCORPORATED

WITNESS NORFOLK SOUTHERN RAILWAY COMPANY

20
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EXHIBIT 2

(Fast Track Arbitration Provisions)

[To be attached]

22



M/ 0/2008/MON 01.18 PM JOINT FACILITIES FAX No 4045825556 P 023/030

£SL
an

\

FAST TRACE MEDIATION AND AJEtBrTRATION
RULES OF FROCEDGER

J. TiiiliaHfHi

B. H» Fan Itaofc Medtatai Rides may be adopted by agreement of tie parties, wflfa or

\pfthont modffioflnoD, boEbie or after a dispute has Arisen, fitfharflixoiifib8pRK]iA{nxteclaaseJna

2. Medttatce-Appoiiitnifint

a. Tito mediator may be nrotoaDp adccted liy fi» parties or, in the evont the parties cannot

agree, appcanted by CTR At ffie request of either party, CPR willBctaipcditiouslytoappcHnta

b. If tfac nodiBtor fol^iTliii*

3.
p, iQjft mutual igcpwatf of fltf pml*"" p« *h« T"Q"tp forniHfaatifln wffl ctHrtrol.

\
b. la flbstmce of an agreement, the inDfiatiffshaUdeteradnft^

4. hum Conferences

a. No laterflwm twobodnces days after qipoinimead, fl

gfiaic&toastaM^
an n

b- ThemedifltorjnaycoirftffdliEcfly wilh either party i«icff to the naedianon so fcmg as

both parties me afBantedm equal oppoflniilty to be heard.
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5. Mediation Initial Submissions

a. E«A party's snbmisdonsM be dhdd^ to
iop, whfcb rftfM "TchidE ft nhfflff Btatgnmnt of ftcts

and iamea to ha manlwiH «l mpamte agmiU iteme niMi an iri«rt*flrtatirtn nf rti^rfArfi

wifinaflie patty's oigmizBtion that cantnd thfiieBdlntiDu of each
*?B^ pntffTTiagtrtn. which!, far**^ pflfntrfft /fann. fffmT] state tita potty's

Tf^ confidential mi*in^"*fw gfrp^. b? pr"vi<ted *" ̂ *B 1MaflifitPr dir^^y *"rf "pt mrf.i«i^g*ri
with Itetrtfcer side

tfy nn Ihft fl«t p»g» «f tf» cmKmigotnTi iritat, tf o«y

pvdcnlflr eacpartifift is needed

Turn day* prior tn *^y lyiarfi)|g ench p

*1!! Tr^pfhrffB pattti
a. Pirttpart Jdbt gtotecaeot of prior, efforts to resolve the dispute listing points of

naolndou, pofnts of dhdsiota and lost often, togctbcrwtfliastatemBatJf BaobofibcBaA
01lt5t(DllQlD£ OT WJuldl&WIlI1

b. Second pmt cacfa party's gmrtrtatement of posittoa cm every open agondn Item;
o. Ttodpgfc a oonflitenttol sptariearon to the mwTiHfnr listfafl thft aeononnc cx»te and

biwinBBB Inuas fie euh por^y with respect to each agenda li^ or aoy other infoDnrion a party
deems ui^miUuit ftrfte artdtratorto koow.

7.

a. IV tf» extBflt feasible, mediation will ooonr on ccnwcutivedayB.

crintfaapmaflncH of Aa in^iHiita^ aptf rfj "rittftn

Undn them nilBfl shall ha ifaam^ im flgfiMffhi!ni->yHa^^

T"""̂  and ftP ̂ HffPHHWr fMWl'fCtpd

pmtbction of Ad. R. Civ. P, 408 and 807 similar state rale. No statement may ever be used in
eoy otter pnoeedhg for my pnipw
waive confidentiality.
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c. The mediator*! rote shall b6 to facilitate iwolu tion of agenda iteans and the mndiidor

shall have no power to impow a reroiatiDiL

d. TlieimdiatoffflhaUliavb complete discretion sod control over each mediation MBEIQD,

inclndhifi the time pamtf for tfchi^ofta^ .!

8. TTBriflHMlMWI pf

a ttin TiM^ffflfl nn mil he tafmtBiflpd if tfag parf™ BcMgVfe * PMOtatJOll (By fllteCTgtiqftly1 if

cathor ti» mediator or one of tha parties determines riwtinitsvi0w,theiaedifltioni8Bot

**- iff tftf <ttHPfftf- WPB BQt C"fflffpl*tri|y TOBflVBdt "P"1 1"WrfFHffiP(P. fhp yryuftattir may

nsconmifflidftltenifliiTO

methods may Indude:

ii boBefaall addflaflcm of dl or a part of (ha unratolftd agenda items;

Hi. export or other evaluation of an or a pat of the unmolvod agenda items;

v. ft? JntvBP^fliatinfn ""^ dtwfilopTnffint firf*y^tf^"w^ <Mfr tpamrigttfi& panto fa

t̂ potBi

vL fiut tract arbitration; or

'*1* may fa îH^ ggnBTBll"" of BgBflda
Mii<«ri^

ratiaimg of fte prooeaa Iqr which each agenda item shall be resolved

o. HB nudialor'A iDcamxacndatiQiiB ahaQ be nanrfaiachnffaDthDputiKi WZthzcflpcctto

ssy Boob rccouniiBixlatf oxur no CBity ihall bcnonii^tDiBnxiiidtfirecOytotiioiiiodiator.

lnii »f •ny anrfi re1»1*min"n'to"11" *• •ma f̂r fl̂  jnfirfly*l

^f the.

process, then fh» patties shall b» deemed to waive cojo&fcw^itybntoply to th&c^cnt necessary

rf. TT|HitifnrmiiigtiQiit HtthftTPimif^f ^f f he mrtipy, ̂ wr Mfflifitor m

dianges in the parties* present funcedmes for Hi*prm{iMiî  fcfllatinE addtes&iDE and zoscdving

3
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potential was '̂Jk^grrBiPiPint let fhf twtitm'

.J?**
1.
At any point doring the mrdiftti on,
poitkm QiOBof to adrftiHtlon bedbn tie sanra

not hfe dlnqnaljped in narva IJH HTJ mflrf hail**- "By nfmantiliiio fa tnetHalinnfaifrrfftrqtiqa bfffaffr ftp

same neuteal, the parties will be deemsd to move any objection to «Jdi a procedwe and accept
lucb ftpBoceduie IB a. tool to break inqjasses cm critical aganda items that may asast fa the

^

2. Selection of Rules

HPy ml« ^y* ftey dftem ajn>ropiiite Jnc!mBn0 mye qf

Bone or all of the Fast Itecfc Arbftralion Enlw Bet forth below, ttoNo^AdniniiEtaredRuloa or

uziy afiurRii]0B that axe

cf the oonceoL UepaztleB may also pennitfbe ErMi»iDrtoBd^liie

pZOOHlU& tfaflt Will pnvcrn ifaa

3. Congncnt TFBCKB

Ihe parties may also BaTflrtgipcfiiitic^

find tfac

m^ ^!?jf>1nrflCTi ftur NCTV-

accept u modified horom.

2. Jrriti
a. Aibhntfam didl be Initiated pursoanl to die Ncn-Adnhdstttod Rides.
b. Ite Raapondcnt shall have ton days to jerve Itt notice of defense to the claim.
& As part of my notice of claim or defense, a party shall provide:
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L adequateiimiceofandaimflordefiBDKesasepfJllcable;

n. aflqpooteficxdionidiatti^iiig^pHrtks'idAtiaDd^);

m. aKpentoseotiimideittiQritngthaaga^^

relationship; \

xv. a separtfe section mticnlnnng^desfc^ •
T. a separate section listing names and addresses of aUTBaaosjaWy potential

witnesses;

vi a separate section i&nniiyniglhetocati^

in fee party's possession, custody or control that may be relevant 10 the dispute;

d Any notice required Jhoretmdz may be provided by email or fet

e. Any cxnutoolBiizL shall be asserted with tiis notice of defe&se.Th&couiiloFCilGiiD and
ftrtrina nf ifafanM tn tlin cnimlMrilMin

3. SolBcbonof AxUtntor ,
i

a. By selooting thcso rules of procedure, fhe parties are agtednfi that one atbictrfltorshaU
iear and decide the ttiqrate.

b. No later than five dayfi after tfceisBuee havft bson joined tbrou^i service of ttc last dne
Mnhea nf ifafenftn, itiapftrfi« cH»iTt *»riMmff» licte «f pmpftgHH MiLUmtrvrH The partiec riinll gtfta

tame time serve en CER. all notices of daitiB and doftmscfl togefljff with propowd lists of

c. No later than tm days afior fiie ittues have been joined, the parties wfllnotHyCPR

\Aether they havoiotolved tho aeleedoa of an arbhraJocby

. CPR shall fbllow (he

d. The arbitrator aball comnril to bold hearing and icndbrnawaxd within the time

pedods ertBbMied by these Rules.
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4 Arbitration

a. Tl» parties shall iimtafllfyagi» to the beak fo

after the ISEQBG have ben joined tfaiwgh service of flic last doe ootioe of defense
i

p-III flfrp^poft fff 1ttfmfan^Af tnff BllUlUlfrHT

provided forin Rule 9 of th&Non-Admfnlfiterad Holes and the

nun bnidinff«

3. ftp-hearing CuufeiBiiCB

Within 5 badness days of appointmnnt. tba attntnuor shallholdapre-heanngcoiricrtaiooas

contmnplatod by Rule 9 of the Nofr-AdnjJtoisteialRnlK

and any other matter wtrich the attteator or parties beKevc la relevant The ariMUBtotmay hold

a. EiEcept as oflwrwiaa arrived by fi» arbhrattui disoovcry shall be limited to the

b. Upon dats(B) established by flic mbj&aitt; boifa patties win mnre on flieodia:
i. allnon-privflflgedhnntoqry and electronic JocragBntstfaatlfaeyiBMonaMy

believe ase relevant to any issue to be lesotLved in tbo nUtCHtkm;
iL a prfvflosB log with n sufficient

be appgrapdately evaluated by fee non^ttodnring party and fiwarttttrator. '
fiL in addition, eecfa party may save B M of particular oatogariefi of docdmeate

needed wiflt regpsct to the (fiqjote, which llatdiallatteiiyttobo anpedflcaBiwmnnBhjy
practicahlfi, and eachpuly shall then serve in xeapoiuD a Bttonient of whether to initial
prodnctJoa faifihrdedtfapreqQeiiBddiPi^liDfliitB ai^

iv. any documents not prodnoed two weeks prior to the arttoatton hearing may
odoraDgpartyfltlheheadB^wccapttoiefai^

fltuiiitiM in tbo disd&tloii of tfap

V. fl-U X»frui«* Jt̂ c* JJl U-^Ucst "t
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I
I

7. Neutral Expert

aiMtratur dffnng it arr^
expert to assist to wtifcHtor in galhe^^
Wta party repMsentttives prior to tfae hearings /

h. The neutral expert shall render his report in wrftk^TVith copies to each party:

c, Tto cost for the neutral expat shaft be shared by the parries.

8 Hearings

& Hearings may be held or witnesses presented by video conference or such other
nmniifti' 88 "M? MvIiiBl^ Qosm m^p^*prifii^

b. Hie ariritntar may jnopose a timed hearing with eqnaltinK for either party to present

itS WMJEOCg T*1 *nyfimeA hpwrmg, apyiy nifty ppupapta yteieafl IM ̂ jj^ggt pyatiiimirinn

tfmpaffi tgt flffirfftvjt. Tfcft flri^faafairTq^ jjfln ttmit feaanmherof fflqmite to ha presented

byfbcpartLea.
««. Thgt in

mind thai the parties

tfae fbnnallties required by JBduael processes.
d. The parfieH ahafl produce such evidence as the. arbitrate* deems necessary to

TOflCfRtMtf ftpd ft) (jfttMrmdm tfya F¥Brt*CTS Ifl dJWP1** *^* flrtrftTBtW rfM*H tiava <^ft jmpaf to

sribpoeoa wtoiwi or doamuntB upon request or ettherp^iiy or u deemed necessaty by fte

e. Unless the prates have oifaerwlGe jofaidy counted, iiairtn^t win conun

Bide*fi

t, ff AD puties have ndfltexl agenda bens woSpg fax EtiDdtadoi^

party, fcp mediator (tf separate firm to

9. Award

aWBflf. M^BtHTO ^1 fcft Pnni*nBtBd in flCCmdlMCfr °rffr flPP** fatf iradc medlgrimt

ptDceduccs .

b. The award wifl be rendered within fourteen, days of the close of hearings.

7
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c. The arbitrator wiU tender a written masoned award.
d. If the award is rendered before the expiation of OB fourteen day period

notify fee pftttidL two busmett days before puMUcattonpf the award m order to afibrt

_ I

10.Cort» /"
All cofit&Jtan be borne equally by tbe pBttne&bnt the Bifaltnitarmajdi

apptoprlaiB as part of the awazd.

k


